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Jurisdictional AUTHORITY
The Utah Court of Appeals has jurisdiction of this appeal pursuant to UTAH CODE
ANN. § 78-4-11 (Replacement 1987).

N A T U R E O F THE P R O C E E D I N G S

This appeal is from a final judgment of the Third Circuit Court entered on the 18th
day of January, 1989 setting aside the appellant's default judgment taken against the
respondent pursuant to the appellant's complaint for unlawful detainer.

ISSUES ON APPEAL
1. Whether the appellant's complaint in the Tliird Circuit Court is barred by the
doctrine of res judicata.
2. Whether the doctrine of res judicata should apply to a plaintiff who has
previously filed an action in a small claims proceeding.
3. Whether the inaccurate and misleading instructions from the circuit court clerk
and from the general instruction sheets should preclude the operation of res judicata in this
case.

STATEMENT OF THE C A S E

1. Nature of the Case - The appellant's complaint seeks damages from the
respondent pursuant to the provisions of Utah's unlawful detainer statute contained in
UTAH CODE ANN. § 78-36-3 (Replacement 1987).
2. Course of Proceedings - On August 9, 1988, the appellant, without counsel,
filed a Small Claims Affidavit and Order with the Tliird Cucuit Court, State of Utah. The
appellant claimed the respondent was indebted to the apoellant as follows: "Rent 700, late
fee and deductible from insurance."

On August 30,1989 the appellant appeared, pro se, at the tried concerning her Small
Claims Affidavit. The respondent appeared with counsel. The small claims judge denied
the appellant's claims for unpaid rent and a late fee; but, granted judgment for the
"deductible from insurance" in the amount of $250.00. Subsequently, on August 31,
1988, the appellant filed a second Small Claims Affidavit and Order alleging "Property
damage to the premises leased by defendant from plaintiff."
The appellant contacted her attorney on September 15, 1988, several hours prior to
the trial date set for the appellant's second small claims hearing. The appellant's attorney
determined the appellant's best remedy was for unlawful detainer; and, because the
damages exceeded the $1,000.00 limitation of the small claims court, advised the appellant
to dismiss the second small claims action and to commence an action in the Third Circuit
Court.
The appellant filed her complaint in the circuit court on September 29, 1988,
properly served the respondent, and obtained a default judgment on October 20, 1988.
Subsequently, the respondent obtained counsel who filed a Motion to Set Aside Judgment
and a Motion for Summary Judgment. The parties filed briefs setting forth their respective
arguments and oral argument was heard by the court on December 1, 1988. The court,
prior to ruling on the respondent's motion, permitted additional briefing by the parties.
Those briefs were prepared and filed with the Court.
3. Disposition of the Court - The Third Circuit Court granted the respondent's
Motion to Set Aside Judgment and the respondent's Motion for Summary Judgment based
on the doctrine of res judicata.
4. Statement of Facts - On or about February 18, 1987, the respondent signed a
Lease Rental Agreement and Deposit Receipt for the appellant's condominium. The
respondent failed to pay rent for the month of June 1988, remained in possession until July
2,1988, damaged the apartment by causing a fire, and damaged other areas of the
apartment. The appellant's first Small Claims Affidavit alleged damages for the unpaid
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rent, a late fee, and the insurance deductible which represented the amount the appellant's
insurance did not cover for the damages caused by the fire. The appellant did not allege
damages to the other areas of the apartment which were caused by the respondent or
damages for the time the apartment was not rentable.
The circuit court clerk provided the appellant with a general instruction sheet for
procedures in the small claims court prior to signing the first Small Claims Affidavit. A
copy of the general instruction sheet is attached hereto as "Attacliment A." The circuit court
clerk told the appellant she could not assert damages which exceeded $1,000.00.
Following those instructions and, and without a more accurate explanation from the general
instruction sheet, the appellant did not include claims for the additional damages to her
apartment because the circuit court clerk told her she could not.
The general instruction sheet provides, in part:
The maximum amount you may sue for is currently
$1,000.00 exclusive of your 'costs of court.'

REMEMBER the maximum amount you may collect on a
judgment in the small claims court is $1 ,(XX).(X) not
including your court costs. This means the principal amount
and any interest accrued cannot exceed $1,000.00. If your
judgment with interest added exceeds $1,000.00 you must
waive anything above this amount.
(emphasis in original).
Nothing in those statements or the remainder of the general instruction sheet
informed the appellant that she would be precluded from bringing a separate action for
additional damages to her apartment.
On August 30, 1989 the appellant appeared, pro se, at the trial concerning her first
Small Claims Affidavit. The respondent appeared with counsel. During the trial, the Judge
told the appellant she should file another claim for the damages caused by the respondent
which were not associated with the damages caused by the fire. Accordingly, the appellant
filed a second Small Claims Affidavit and a trial date was set for September 15, 1989. The
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appellant alleged the respondent had caused "Property danjage to the premises leased by
defendant from plaintiff."
Subsequently, the appellant filed a complaint in the Third Circuit Court and
obtained a default judgment against the respondent. The Third Circuit Court granted the
respondent's motions based on the doctrine of res judicata. This appeal is the result of the
Third Circuit Court's judgment.

SUMMARY O F A R G U M E N T S

1. The appellant's Third Circuit Court complaint is not barred by the doctrine of res
judicata because the action involved claims which could not have been determined by the
small claims court.
2. In the alternative, the doctrine of res judicata should not apply to unlitigated and
unresolved claims available to a plaintiff who has previously filed an action in a small
claims proceeding because the purpose of dispensing speedy justice outweighs the strict
application of res judicata.
3. The inaccurate and misleading instructions fiom the circuit court clerk and from
the general instruction sheet should preclude the operation of res judicata because the
appellant was not properly instructed concerning the jurisdictional limitation of the small
claims court.
ARGUMENTS

Point I - The appellant's Third Circuit Court complaint is not barred by the doctrine of res
judicata because the action involved claims which could not have been detennined by the
small claims court.
The doctrine of res judicata includes two related blanches. The branch relevant to
this case is called claim preclusion. Copper State Tlirift and Loan v. Bruno, 735 P.2d 387,
389 (Utah App. 1987). Claim preclusion prevents a party from relitigating "a claim that
previously has been fully litigated between the same parties." Id. (emphasis added)
Additionally, "the first claim must have been litigated on the merits and must have resulted
4

in a final judgment." Id. (citing Penrod v. Nu Creation Creme. hie, 669 P.2d 873, 875
(Utah 1983)). Furthermore, claims "which could and should have been litigated in the
prior action, but were not raised" are precluded by claim preclusion. Id.
The necessary requirements to assert the doctrine of claim preclusion have not been
met in this case. The appellant's claims asserted in the Tliird Circuit Court could not have
been litigated by the small claims court because of the $1,000.00 jurisdictional limitation.
Those claims were not raised because the appellant was instructed by court personnel that
she could not assert damages in excess of $1,000.00.
The small claims court determined three issues. First, the court determined the
respondent's security deposit should be applied to June's rent. Second, the court
determined the appellant was not entitled to a late fee. Finally, the court determined the
respondent was negligent in causing the fire and awarded damages to the appellant in the
amount of her insurance deductible.
The small claims court did not determine whether the respondent was negligent in
causing the damages alleged in the Third Circuit Court. Neither did the small claims court
determine whether the respondent was liable for the appellant's damages caused by the
unlawful detainer of the apartment. Those issue were not detemiined because the court
clerk instructed the appellant not to assert damages in excess of $ 1,000.00. Furthermore,
the court could not have determined those issues because the damages exceeded the
jurisdictional authority of the court. Accordingly, the respondent has not shown the
necessary requirements to assert the doctrine of claim preclusion as set forth in Copper
State.
Another necessary requirement to impose claim preclusion is that the claim be "fully
litigated." The appellant's first small claims action did not fully litigate the issue because it
was prevented, by statute, from doing so by the $1,000.00 limitation. Fundamental due
process requires that "litigants have their day in court." Id. at 391. The appellant was
prevented from having her day in couit because she was instructed not to allege damages in
5

excess of $1,000.00. Thus, the appellant did not have an opportunity to fully, and fairly
litigate her claim.
Point II - In the alternative, the doctrine of res judicata should not apply to unlitigated and
unresolved claims available to a plaintiff who has previously filed an action in a small
claims proceeding because the purpose of dispensing speedy justice outweighs the strict
application of res judicata.
The case of Faux v. Mickelsen. 725 P.2d 1372 (Utah 1986) illustrates the
procedural differences between small claims courts and courts with greater jurisdictional
authority. Similarly, the facts in Faux involved a landlord-tenant dispute. Mickelsen filed
a small claims suit against Faux and Nacey to recover past due rent, utilities, and costs for
cleaning and repair. Mickelsen won a judgment against Faux and Nacey. Several weeks
later, Faux and Nacey filed a lawsuit in the circuit court alleging that Mickelsen was guilty
of wrongful ejection, willful exclusion, distraint, and conversion. Mickelsen moved the
circuit court to dismiss the lawsuit. The circuit court granted Mickelsen's motion. Faux
and Nacey appealed to the district court which dismissed the appeal on the following
grounds:
(1) Faux and Nacey had failed to properly remove the action
originally filed in the small claims court to the circuit court, as
required by Rule 13(k) of the Rules of Civil Procedure.
(2) Their claims arose out of the same tiansaction or occurrence that
was the subject matter ot Mickelsen's claim in the small claims court
and was therefore barred by Rule 13(a) and the doctrine of res
judicata.
Id. at 1373. (emphasis added.)
Mickelsen argued that Faux and Nacey were barred from asserting an action in the
circuit court because their claims fell within the definition of a compulsory counterclaim.
Mickelsen asserted the plaintiff had failed to allege the counterclaim in the small claims
action and to remove the action to the circuit court. The Utah Supreme Court rejected
Mickelsen's argument on the basis that the small claims court "was established by the
legislature to make it possible to dispose of certain actions in an infomial manner from their
inception to their end with the sole object of dispensing speedy justice between the parties."
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Id. at 1374. Furthermore, the Utah Supreme Court noted that "the small claims court's
procedural parameters are expressly altered to fit the accelerated process, and the Rules of
Civil Procedure have been circumvented where expedient." Id. at 1375.
The Utah Supreme Court also held, in Faux, that the doctrine of res judicata did not
bar the plaintiffs action in the circuit court. Id. Similarly, the appellant should not be
prevented from asserting claims in excess of the jurisdictional limitation of the small claims
court based upon res judicata because the purpose of dispensing speedy justice between the
parties outweighs the strict application of the doctrine of res judicata.
In this case, the appellant filed a small claims action without counsel. The court
clerk told the appellant the amount she alleged in damages could not exceed $ 1,000.00.
Accordingly, the appellant crafted her first Small Claims Affidavit so it would not exceed
$1,000.00. Latter, with counsel, the appellant determined to pursue a lawsuit in the circuit
court to recover additional losses the respondent caused to her apartment and which had not
been litigated in the first small claims action. Since the Utah Supreme Court in Faux did
not bar a defendant's separate action in the ciicuit court which arose out of the same set of
occurrences and facts which were the subject of the small claims action, this court should
not bar the appellants claims which could not have been fully litigated in the first small
claims action.
A recent Utah Court of Appeals case follows the position taken by the Supreme
Court in Faux. In Hood v. Lavton, 751 P.2d 1141 (Utah App. 1988) the holding in Faux,
regarding res judicata, was followed. The defendant, in Hood, filed a notice pursuant to
Utah R. Civ.P. 13(k) of his intention to file a counterclaim in excess of the small claims
court's jurisdiction in a small claims suit involving property damage to the plaintiffs
vehicle. The defendant argued the small claims court eired in not suspending the
proceedings pursuant to the notice. The Utah Court of Appals did not agree with the
defendant and held the defendant was not prevented from filing his claims against Hood in
a separate action. Id. at 1143. The implication of the court's holding is the defendant was
7

free to pursue a separate action even though it would necessarily involve the same set of
facts and occurrences which were litigated in the small claims proceeding. The court's
holding recognizes, again, that res judicata is not applicable in the realm of small claims
actions when additional claims in excess of the jurisdictional limitation have not had the
opportunity to be fully litigated.
The appellant, in this case, is aware that she has brought a separate action against
the respondent in the fomi of an original complaint and not a counterclaim or a third party
complaint. However, the cases discussed herein indicate that separate actions involving the
same set of facts and arising from the same transaction or occurrence are not barred by the
doctrine of res judicata in small claims proceedings. Furthermore, both Faux and Hood
directed that new lawsuits involving a complaint by the defendant in the small claims
proceeding were appropriate. Thus, a new complaint by the plaintiff, in this case, is
pennitted by those cases.
POINT in - The inaccurate and misleading instructions from the circuit court clerk and
from the general instruction sheet should preclude the operation of res judicata because the
appellant was not properly instructed concerning the jurisdictional limitation of the small
claims court.
The appellant has been prevented from fully and fairly litigating her claims against
the respondent because she was not informed that all of her damages had to be asserted in a
lawsuit. Instead, a circuit court clerk instructed the appellant that she could not assert
damages in excess of $1,000.00. The clerk's instructions are reemphasized in the second
paragraph of the general instructions sheet wherein it is said that, f,[t Jhe maximum amount
you may sue for is currently $ 1,000.00 exclusive of your 'costs of court.'" The
misleading use of the phrase "maximum amount you may sue for" combined with the
clerk's instructions did not provide adequate notice to the appellant that unless all claims
were asserted, her claims would be lost.
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The appellant was further led to believe that a subsequent claim against the
respondent was pennissible when the small claims judge suggested that she file a second
small claims action to recover additional damages to her apartment.
The appellant is not attempting to relitigate the issues decided in the first small
claims action. Those issues were determined in the forum chosen by the appellant and are
not contested herein. However, those issues which could not and were not resolved by the
small claims action (damages for unlawful detainer and damages caused by the respondent
to other areas of the apartment) need to be resolved. If the appellant is not permitted to
bring additional claims against the respondent which have not been litigated in the previous
forum, then the appellant has not been given the opportunity to fairly and fully litigate her
claims in a court of law.

CONCLUSION

The appellant requests the above entitled court to reverse the Third Circuit Court's
judgment setting aside the appellant's judgment and grantuig summary judgment to the
respondent on the grounds that the elements of the claim preclusion branch of res judicata
have not been met; that, in the alternative, res judicata should not be strictly enforced as to
the proceedings of a small claims trial; and, that the misleading statements provided to the
appellant did not provide her with the opportunity to fully and fairly litigate her claims
against the respondent.
DATED this / < ^ d a v of April, 1989.

DUNN & DUNN

GLEN T.HALE
Attorney for Appellant

9

PROOF OF SERVICK BY MAIL
The undersigned, attorney for the appellant herein, hereby certifies that on the
/ ^ 2 ^ day of April, 1989 he caused to be served the foregoing Brief of the Appellant
on all of the parties to this appeal, by mailing copies thereof by first-class mail, postage
prepaid, addressed to their attorneys, as follows:

Michael W. Jaenish
431 South 300 East, Suite 104
Salt Lake City, Utah 84111
DATED this ^? A dav of April, 1989.

DUNN & DUNN

GLEN T. HALE
Attorney for Appellant
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ATTACHMENT A

PROCEDURE IN SMALL CLAIMS COURT
GENERAL INSTRUCTIONS
You may bring an action in the Small Claims Court by appearing in person at any of the Third Circuit Court locations in
5alt Lake County, stating your reason for filing the case, the amount of money you are suing for, and the address of the
3erson you are suing. (There are Third Circuit Court Small Claims locations in Salt Lake City, Murray, Sandy and West
Galley City). The person or company you sue must reside in Salt Lake County or the cause of action must have arisen in the
county and the debt must represent money owed to you. You may not bring an action on behalf of any individual but an
authorized employee may file on behalf of a business, but the employee should have a letter of authorization that can be
produced if necessary. No affidavit may be issued or served outside of the State.
You are the "Plaintiff' in the case and the person you are suing is the "Defendant". The maximum amount you may sue
for is currently $ 1,000.00 exclusive of your "costs of court". Costs of court include a $ 15.00filingfee, which you must pay to
the clerk when you file the claim and a constable's fee of $3.75 plus 75<t per mile both which will be added to the amount of
your judgment. The constable who serves a copy of the Affidavit & Order upon the defendant will contact you about his
charges. NOTE: SELECT A CONSTABLE AND PUT SERVICE COPIES IN HIS/HER DRAWER. PLEASE MAKE NOTE OF THE
NAME AND TELEPHONE NUMBER. YOU SHOULD CONTACT THE CONSTABLE 24 HOURS PRIOR TO THE TRIAL TO SEE
IF THE DEFENDANT HAS BEEN SERVED. THE COURT IS NOT RESPONSIBLE FOR PROCESS SERVICE.
The Small Claims Court cannot be used for the following purposes: (1) to evict a tenant; (2) to recover possession of
stolen property; (3) to enforce an injunction against someone; or (4) to collect "special damages" such as the trouble it
takes you to go to court, or the time you must take off work to file or appear in court.
You may sue a corporation or business in much the same way as an individual, however, you must first call the
Secretary of State at 530-4849 to find the following information: (1) Name and address of the registered process agent; and
(2) the full name of the corporation, or if the business is not a corporation, the manner in which it is filed with the Secretary
of State (i.e. DBA, etc.).
PLEASE MAKE NOTE OF YOUR SMALL CLAIMS CASE NUMBER AND ALWAYS REFER TO IT WHEN INQUIRING
ABOUT YOUR CASE!
TRIAL
The clerk who files your claim for you will set a trial date. The trials are conducted in the evenings before judges pro tern
(attorneys sworn in to act temporarily as judges).
The Plaintiff should bring all evidence of any type (papers, agreements, photographs, witnesses, etc.) to the trial to
substantiate the amount claimed. The judge may render a judgment by default if the defendant does not appear. If the matter
is contested, the j udge may or may not render a decision at the trial. You should obtain a copy of a Notice of Judgment from
the judge's clerk. Either party may appeal the small claim judgment by filing a notice of appeal within ten days of the
judgment. The appeal is to be made to the Circuit Court with a filing fee of $5.00 and a docketing fee of $35.00.
Since a small claims j udgment is a civil j udgment you may claim 10% interest from the date the debt occurred until date
of judgment. However, you must include this in your claim or it cannot be included in your judgment. From date of
judgment until paid 12% interest may be added automatically as well as court costs incurred after judgment.
REMEMBER the maximum amount you may collect on a j udgment in the small claims court is $ 1,000.00 not including
your court costs. This means the principal amount arid any interest accrued cannot exceed $ 1,000.00. If your judgment with
interest added exceeds $1,000.00 you must waive anything above this amount.
NOTE:

A judgment entitles you to use the mechanisms of the court to collect the money. The court cannot collect the
amount of judgment for you. A judgment continues for 2 years unless satisfied. It is the responsibility of the
plaintiff to file a "Satisfaction of Judgment" when thejudgment is paid or a "Dismissal" if paid prior to judgment.

AFTER JUDGMENT
If after Judgment and the defendant has not paid the amount awarded to you by the Judge, you may choose your own
course of action. You may:
1. FILE A SUPPLEMENTAL ORDER:
You can have the defendant ordered into Court to testify about his assets. At the hearing, the Defendant will be sworn to
tell the truth. Then you may question him about his assets. The Judge does not question the Defendant about his assets.
The Judge's role is to rule on any objections made, and to require that questions be answered. You should probe for
details as to amounts, addresses, and names, and should take notes so that you will have enough information to file a
garnishment. When issuing post judgment orders a issuance fee and constable service fee will again be charged. The
amounts vary be type of order.
Sample Questions:
Employment —- Where do you work? How much do you earn? When are you paid? Address of employer? Do you have any
other income?
Real Property — Do you own a home? How much is it worth? What is the present balance of mortgage? Any other liens
against it? Are payments current? Do you own any other lots or land anywhere?
Personal Property — Do you own a car? Amount of lien? Do you own a boat? Other vehicle? Color television? Trailer, etc.
Do you have any bank accounts? — Name of bank? How much in the account? Address of bank?
Miscellaneous — Do you have any income or property which you have not mentioned?
If the Defendant fails to appear after being served, the Plaintiff may request the court to order him to show cause (Order
to Show Cause) why he shouldn't be held in contempt. You will need to fill out two Order to Show Cause forms and these
.may be obtained from the Court. Plaintiff should also appear at this hearing. If the Defendant still fails to appear, a Bench
Warrant is usually issued if previous papers were properly served. You will need to fill out two Bench Warrant forms and
these may be obtained from the Court. No cost for filing fee, but a service and mileage fee will be charged by the Constable.
2. FILE A GARNISHMENT:
If you know the place of employment of the Defendant. You must know exactly the correct name of the employer ana
address. If you have this information you will have to file with the court, an Affidavit of Garnishment and two Writs of
Garnishment forms. These papers can be obtained from the Court. You will have the responsibility of filling out the
papers. You may add all Court Costs and service and mileage fees on to your judgment. You must keep track of all
garnishment costs and monies collected on the garnishments.
3. ABSTRACT OF JUDGMENT: (Judgment Lien)
If the defendant owns any real property (house or land) in Salt Lake County, the Plaintiff can get a lien on it by recording
an Abstract of Judgment The abstract can be obtained from the Court after waiting ten days from Judgment. You will be
responsible for filling out this form. This may be filed in the District Court Clerk's office in any county in Utah where
Defendant's property is located. From the time it is filed, it automatically becomes a lien on that property, just like a
mortgage. An additional fee is charged by the District Court for this. From the time the Abstract is filed, it automatically
becomes a lien on all real property in this County which is listed in the name of the Defendant. The Defendant will usually
be unaware of the lien until he tries to sell his property, or borrow against it, or any title searches are done. This judgment
lien draws interest at 12% per year (UCA 15-1-1) and lasts 8 years.
L SATISFACTION OF JUDGMENT:
If and when the judgment is paid in full, YOU MUST file a Satisfaction of Judgment with the Court Clerk. No costs for this
and form may be obtained from the Court.

